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     October 20, 2021 
 
VIA EMAIL  
 

 
U.S. Office of Special Counsel 
1730 M Street, N.W. , Suite 218 
Washington, DC 20036-4505 
 
 Re: OSC File No. DI-21-000069, Response of   
 
Dear : 
 

Ms.  appreciates the opportunity to respond to the delegated authority’s 
response for the Secretary of the Army (SA) to her Office of Special Counsel complaint. The 
evidence submitted by the Army supports Ms.  complaint that the Presidio of 
Monterey Police Department’s (hereinafter “POM PD”) Police Officers, employed as Army 
Civilian Federal Police subject to Army Regulation (AR) 190-56, are “arresting” civilians under 
the authority of California Penal Code 830.8; and have been doing so since before her 
employment of 22 November 2004.   

 
Ms.  goal in raising these complaints through her chain of command and to 

the Office of Special Counsel was for the U.S. Army to seek and be granted the delegation 
authority required by Department of Defense policy, DODI 5525.13.  Without such authority, 
officers making such arrests are placed at untenable risk, especially when a use of force is 
required; and civilian civil rights are being abridged.  This also places convictions based on 
these arrests at risk.   

 
Ms.  again seeks a remedy for this wrong of the US Army to be provided with 

such arrest delegation authority in compliance with Department of Defense policy and any 
necessary remedial measures taken to address the time periods when no such arrest authority 
existed. 

 
A. Admissions by the Former Police Chief and Assistant Operations Officer 

Confirm POM PD Officers Are Making Arrests. 

There are a number of admissions made within the statements of witnesses to the 
investigating officer for the U.S. Army that demonstrate that POM PD officers are making 
arrests of civilians, including statements from the former Chief of Police and CID Officer.  
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Chief  was a former Presidio of Monterey Police Chief from July 1, 
2013 to October 27, 2015.  Chief  testified as follows:  

 
While I was the Police Chief from 01 July 2013 until on/or about 27 October 2015, 
under an agreement with the Monterey County District Attorney [redacted] POM 
officers arrested and processed civilian offenders within the military jurisdiction of 
POM. Apprehensions were made of active-duty military personnel. 
 
Chief  confirmed that 10 U.S.C. Section 809 refers to military personnel, not 

civilians on Presidio of Monterey property. Chief  stated “that rule applies to military 
personnel.” [emphasis added]. Chief  further explained the legal differences between 
arresting civilians and apprehending military members was part of the training of officers and 
in the “POM PD SOP.”  

 
Chief  described the job duties performed by POM PD officers when 

performing arrests of civilians. The “police arresting officer would process the suspect at the 
police department and transfer as soon as possible to the Monterey County Sheriff’s Office Jail 
in Salinas, California.”  Chief  further testified there was no request for authority, 
pursuant to DODI 5525.13 to receive approval to use deputized law enforcement powers.   

 
Chief  correctly identified that there are different sets of laws that apply when 

the person who is alleged to have committed a crime on Presidio of Monterey property is a 
member of the armed forces, versus when the individual is a civilian.  Chief  stated 
that the Uniform Code of Military Justice applies to members of the military and does not apply 
to civilians.  “While I had the honor of serving as the POM Police Chief, there was a signed, 
written agreement in place with the Monterey County District Attorney’s Office where the DA 
[redacted] agreed to process civilians arrested within the federal (concurrent) jurisdiction of 
POM in the Monterey County Courts.  That agreement was in place when I assumed the position 
and when I departed.  The term “arrest” with regards to military personnel is different than that 
of the arrest of a civilian, as described in 809.” 

 
Chief  testimony is further confirmed by the following booking 

numbers of civilian suspects arrested by POM PD in the time period that Chief r 
served as the Chief of POM PD. There were at least 24 felony arrests by POM PD and 14 
misdemeanor arrests, making a total of 38 arrests during Chief tenure as the 
Chief of Police at Presidio of Monterey Police Department. See TAB 24, booking 
numbers: 

Misdemeanors 
1. FN1306188, 10 JUL 2013 
2. FN1306993, 3 AUG 2013 
3. FN1309376, 13 OCT 2013 
4. FN1310276, 10 NOV 2013 
5. FN1400817, 26 JAN 2014 
6. FN1400843, 28 JAN 2014 
7. FN1400928, 30 JAN 2014 
8. FN1403195, 9 APR 2014 
9. FN1403424, 16 APR 2014 
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10. FN1404014, 3 MAY 2014 
11. FN1404029, 4 MAY 2014 
12. FN1405974, 29 JUN 2014 
13. FN1406699, 21 JUL 2014 
14. FN1407878, 23 AUG 2014 

Felonies 
1. FN1307588, 21 AUG 2013 
2. FN1307731, 25 AUG 2013 
3. FN1308185, 8 SEP 2013 
4. FN1309993, 2 NOV 2014 
5. FN1310329, 11 NOV 2013 
6. FN1311456, 20 DEC 2013 
7. FN1401926, 2 MAR 2014 
8. FN1402564, 19 MAR 2014 
9. FN1403520, 19 APR 2014 
10. FN1403544, 19 APR 2014 
11. FN1403559, 20 APR 2014 
12. FN1403800, 27 APR 2014 
13. FN1404030, 4 MAY 2014 
14. FN1404586, 19 MAY 2014 
15. FN1406350, 12 JUL 2014, 
16. FN1406436, 14 JUL 2014 
17. FN1407155 2 AUG 2014 
18. FN1407156, 2 AUG 2014 
19. FN1407176, 2 AUG 2014 
20. FN1407874, 23 AUG 2014 
21. FN1408086, 28 AUG 2014 
22. FN1408680 14 SEP 2014 
23. FN1410041, 19 OCT 2014 
24. FN1501388, 17 FEB 2015 

The statement by , Deputy Chief of Police, TAB 4, succinctly stated 
the underlying reason why arrests by POM PD officers were occurring, rather than being 
performed by local (non-federal) police forces with concurrent jurisdiction. “Bottom line is this: 
We can’t call a cop to respond to incidents in our jurisdiction.  The agencies around us are 
smaller than ours and grossly understaffed.  Their primary responsibility is their 
jurisdiction…possessing this authority would solidify standing… and the advantages would 
definitely outweigh the disadvantages, in my opinion.”  (TAB 4).  

 
Mr. , Assistant Operations Officer for the 22d MP BN, supervisor of the 

Presidio of Monterey CID office (TAB 10) confirmed Ms.  complaints that POM PD 
officers were arresting civilians and that he informed her this violated Department of Defense 
policy.   

 
Many years ago during a review of a CID case, I noted in the case file the Presidio of 
Monterey Department of Army Police arrested the suspect in the case, transported the 
suspect to the local county jail for booking and then completed felony arrest documents 
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for the arrest.  It was also noted the incident occurred within concurrent jurisdictional 
area and there was no civilian police involvement with the arrest or investigation.  I 
found this unusual and asked the Special Agent-in-Charge about it and he related the 
Presidio of Monterey Department of the Army Police have stated in the past they are 
recognized California Peace Officers by the state of California and they exercise that 
authority to make arrests.  Shortly thereafter I had a discussion with Ms. [redacted]1 
wherein she ask [sic] about the arrest authority utilized by Presidio of Monterey 
Department of the Army Police and I informed her they may be in possible violation of 
DoD and Army policy by exercising authority granted by the state of California without 
the Secretary of the Army approval.  Ms. [redacted] requested any documents stating 
such policy and I subsequently provided her both the DoD and Army policy.  I believe 
I provided her with DoDI 55525-13, AR 190-56 and a copy of an OTJAG opinion 
memo pertaining to Department of Army Police Authority. 
 

Assistant Operations Officer for the 22d MP BN, supervisor of the 
Presidio of Monterey CID office (TAB 10).    

This is not the first case involving POMPD arresting a civilian within Army CID’s 
investigative purview.  POMPD Police Report 00499-2018-MPC036, dated 12 AUG 2018, 
noted an arrest with four felonies (Cal. Penal Code Secs. 261.5, 288(a)(b)(2), 286(b)(2), and 
Health and Safety Code Sec. 11361(b), related to allegations of rape, oral copulation, sodomy, 
furnishing illegal drugs to a minor, and two misdemeanor charges, Monterey County Jail 
booking Number 1807639, State Court Record 18CR007673, subject plead guilty in 
arraignment.  The civilian subject arrested in this case was represented by the Public Defender’s 
Office.  See Exhibit A, attached Probable Cause record of the Superior Court of California, 
County of Monterey redacted of identifying information, and court record of case.  

 
Officers interviewed described the duties they currently perform, the content of which 

verifies that civilians are being arrested by POM PD officers and then brought to county jail, 
exactly as testified by Chief  and Mr. , Assistant Operations Officer for the 
22d MP BN, supervisor of the Presidio of Monterey CID office.   

 
 a traffic Collision Investigator (TAB 7), while using the term 

“apprehend” details that most of the calls for service that he receives “mainly involve the civilian 
populace that reside on Ord Military Community Jurisdiction and La Mesa Village.”  Officer 

 describes: 
 
[I]f we respond to a call for service at a residence of a civilian, the Watch Commander 
notifies Seaside Police Department and asks them if they would like to assume the case 
as we are under concurrent jurisdiction with the Seaside Police Department.  Seaside 
Police Department usually says no and we continue with the investigation.  Upon 
completing the investigation, the Watch Commander and the officer conducting the 
investigation determine to cite and release the suspect or to transport the suspect to 
Monterey County Jail to be turned over. 
 

 
1  Ms. , as set forth in her reports to the OSC and in the AR 15-6 
investigation, confirms these statements were made to her by Mr. . 
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have any weapons or contraband concealed on their person, not previously 
discovered…. The subject is escorted inside the detention cell area…. If they are 
cooperative, and the officer fingerprints the subject and completes necessary paperwork 
prior to transporting the subject to the Monterey County Jail for lodging.  

Id. 
Officer  then recounts handcuffing the “subject” again, taking the subject’s 

personal property and bringing the suspect to the Monterey County Jail.  Officer  
described waiting for “booking officers (deputies) at the intake section of the jail to approach 
the officers and the POM Police Officer escorts the subject into the intake area of the Jail, with 
the Monterey County Sherriff’s deputies.”  In short, Officer  describes an arrest of a 
civilian, where POM PD officers take all steps related to the arrest (not any other law 
enforcement agency), including notifying the civilian suspect of their legal rights, handcuffing 
the civilian suspect, transporting in a police vehicle, fingerprinting the civilian suspect, taking 
the civilian’s personal property and finally placing the civilian at the county jail.  Nowhere in 
the statement of job duties is a description of a short detention and hand off to another non-
federal police force for the arrest. See TAB 8. 

 
As Ms.  described, and as confirmed by Chief of Police  and Mr. 
 Assistant Operations Officer for the 22d MP BN, supervisor of the Presidio of 

Monterey CID office, these are the same job duties that have been performed by officers at 
POM PD, for decades, including during the time frame that Chief of Police  admitted 
that officers were arresting civilians.  The sole difference is that administration of POM PD has 
coached officers to not use the term “arrest,” but to instead use the term “apprehend” with no 
other meaningful differences in what is actually accruing on a daily basis at the POM PD.  

 
Indeed, had the investigative officer performed a POMPD Records Check at the Army 

Crime Records Center Quantico, Virginia of POMPD Police Reports dating prior to October 
2020, back to Ms.  pre-employment, said search would have shown civilians as 
“arrested” in the police reports verses the now coached verbiage of “apprehension” used in 
today’s POM PD’s reports. 

 
Further,  the Operations Officer for the Presidio of Monterey Police 

Department (TAB 11) recounted efforts stretching back to 1989 to seek deputization status 
including through the United States Marshals Service, the Chief of Police, Captains and other 
representatives, but no such status was ever obtained.  “Although there were numerous internal 
discussions within the department since 1989, the aforementioned actions are the only ones I 
recall that made it outside of the organization to a higher level of review.  The bottom line that 
I am aware, is that no law enforcement deputation was approved.” See TAB 11.   

 
B. Officers are Concerned of Retaliation and Harm to the Department If 

they Provide Truthful Testimony.  

The investigating officer included at TAB 12 a “Memorandum for Record,” dated 
January 22, 2021.  It stated that the investigating officer interviewed a witness on January 19, 
2021, and the witness subsequently indicated that he did not wish to be a part of the 
investigation.  The investigating officer stated that he was informed by legal counsel for the 
Army to not include the interview that he already conducted in the investigatory report.  No 
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relating to Police Report Number 00099- 2017-MPI036, Search Warrant Number 10818, with 
Monterey County Courts and the Monterey County District Attorney. There are other such 
search warrants in older POMPD cases. 

 
TAB 30 are documents related to a Pitchess motion request (and other emails 

regarding arrests) for arresting officer records that were made in the Superior Court of 
California.  The motion related to a complaint for excessive use of force. It was received 
by the United States Army Installation Management Command responsible for the day-
to-day management of Army Installations around the Globe.  The Commander is a 3-star 
General. The motion was also received by the Presidio of Monterey Deputy Garrison 
Commander , and the County Public Defender’s Office of Monterey 
County. The “arrest” in question was in relationship to POM PD Police Report Number 
00111-2017-MPC036. TAB 30 shows “two civilian subjects arrested” by POM PD Police 
Officers. The Complainant was then assigned as the internal investigating officer who 
conducted the administrative investigation, acquired the anonymous letter from the DGC 
Mr.  and reported the findings to the POM PD Chief of Police and the Monterey 
County District Attorney Office, D.D.A . The District Attorney’s interest 
was related to if there was a Brady issue on truthfulness (Brady vs. Maryland). Brady 
addresses evidence affecting the credibility of the police officer as a witness may be 
exculpatory evidence and should be given to the defense during discovery. (TAB 30, 
August 21, 2017, email Subject: RE: SUSPENCE 21 AUG 2017: Pitchess Motion for 
Discovery). 

The questions asked in the investigation by the U.S. Army investigating officer were 
not crafted to get to the factual heart of the matter.  Rather, the questions were conclusory and 
slanted with a particular result clearly intended.  Witnesses were notably not asked about public 
records where POM PD is listed as the arresting agency and POM PD officers as the arresting 
officers.  No effort was taken to address in any manner the many public records submitted to 
the Superior Court of California designating POM PD as the arresting agency.  No actions were 
taken to address the probable cause declarations that specify under penalty of perjury that POM 
PD officers were the arresting officers and POM PD is the arresting agency.  (TABS 23-26, 30) 

 
No witnesses from the District Attorney’s Office, Sheriff’s Office, the Public 

Defender’s Office, arrested civilians by POM PD, or any review of public records which plainly 
set forth that POM PD effectuated arrest of civilians was undertaken. Especially given that Ms. 

 provided many of these records, along with a spreadsheet of all Presidio of Monterey 
Police Department’s arrest records since July 2004 (TABS 23-25), this omission is glaring.  

 
Further, no effort was taken to corroborate or rebut evidence Ms.  provided 

that Presidio of Monterey Police Officers have testified under oath as investigating and arresting 
police officers before the Superior Court of California. Had these records not corroborated Ms. 

 complaint, it would have greatly strengthened the U.S. Army’s position that there is 
no violation of law and policy.  The failure to examine this critical evidence, which is dispositive 
in and of itself, certainly does not demonstrate a thorough, neutral investigation. (TABS 23-25, 
30). 
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While the Department of Army provided at TAB 19 a memorandum dated December 
13, 2020, that purports to state that civilians are not subject to arrest.  However, this document 
created by the Staff Judge Advocate is dated after Ms.  made her complaint to the OSC 
and fails to address the actual practices at POM PD, and public records dated after December 
13, 2020, that lists POM PD officers as “arresting officers” and POM PD as the arresting agency.   

 
The AR 15-6 report inaccurately concludes that POMPD officers “cannot” themselves 

effect an arrest.  This is again artful wording, that is not reflective of the facts. POM PD budgets 
and pays for each police officer to attend a California State Penal Code 832 training, as a 
requirement of his/her position.  The training teaches police officers how to perform arrests and 
control of civilian suspects, to effect an arrest by themselves under California law.  POM PD 
officers, after attending California State Penal Code Sec. 832 training, return to POM PD and, 
as a factual matter, arrest civilians within the course and scope of their employment on a regular 
basis.  These arrests are of civilians, and based on state law, where the prosecutions occur in 
state court. 

 
Further, the Presidio of Monterey Police Department Standard Operating Procedures 

regarding “Use of Force,” dated June 2, 2021, contains a section entitled, “Use of Force to Effect 
an Arrest” and cites California law, Penal Code Sec. 835a. The policy states,  

 
Any peace officer may use reasonable force to effect an arrest, to prevent escape or to 
overcome resistance. A peace officer who makes or attempts to make an arrest need not 
retreat or desist from his/her efforts by reason of resistance or threatened resistance on 
the part of the person being arrested; nor shall an officer be deemed the aggressor or 
lose his/her right to self-defense by the use of reasonable force to effect the arrest, 
prevent escape or to overcome resistance (Penal Code § 835a).   
 

See Exhibit D, attached. This policy, implemented by POM PD in 2021, accurately recognizes 
that POM PD officers are arresting individuals and are faced with circumstances where the use 
of force, from verbal persuasion to deadly force, may be required as a part of their job duties.   
 

In closing, the men and women employed at the Presidio of Monterey Police 
Department as Police Officers have been performing law enforcement duties outside the scope 
of Army and DOD policies for well over two decades — through no fault of their own.  These 
officers have acted in good faith and done the best they can in order to perform their job duties, 
per the directives of the US Army and Agency Staff Judge Advocate (SJA) opinions. Ms. 

 has the utmost respect for the position as a public Law Enforcement Officer and for 
the men and women doing this difficult work. She desires that the US Army recognize in this 
complaint the actual work performed by POM PD officers and afford them the proper dignity 
and respect they deserve by ensuring they can proceed to perform their important public safety 
work with proper legal authority. POM PD current practices are not in compliance with 
Department of Defense policy. It is up to those in higher ranking positions that affect policy to 
seek and obtain the proper delegation of authority from the Secretary of Defense.  

 
Ms.  asks that all necessary action be taken to ensure that POM PD officers are 

not placed in harm’s way and civilian civil rights are honored.   
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We appreciate your consideration of these important issues.   
 
 
     Sincerely, 
     LAW OFFICES OF WENDY MUSELL 
 
     
 
     Wendy Musell 
      
 






















































